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1 This work is licensed under the Creative Commons Attribution-Non Commercial-ShareAlike 3.0 Unported
Licence. You are free to copy, distribute and display this work and to make derivative works, provided you
give credit to Centre for Law and Democracy, do not use this work for commercial purposes and distribute any
works derived from this publication under a licence identical to this one. To view a copy of this licence, visit:
http:/ / creativecommons.org/licenses /by-nc-sa/3.0/.

2 See Al Jazeera, “Full text of Myanmar army statement on state of emergency”, 1 February 2021,

https:/ /www.aljazeera.com/news/2021/2/1/full-text-of-myanmar-army-statement-on-state-of-emergency.
The Constitution is available in English at:

https:/ /www.constituteproject.org/constitution/ Myanmar 2008.pdf?lang=en.

3 See, for example, Carter Center, Carter Center Preliminary Statement on the 2020 Myanmar General Elections,
10 November 2020, https:/ /www.cartercenter.org/news/pr/2020/myanmar-111020.html ("election day itself
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occurred without major irregularities being reported by mission observers"); and Melissa Crouch, “Myanmar
Coup Has No Constitutional Basis”, 3 February 2021, East Asia Forum,

https:/ /melissacrouch.com/2021/02/04/ myanmar-coup-on-the-pretext-of-a-constitutional-fig-leaf.

4 State Administration Council Laws No. 5/2021 and 6/2021, 14 February 2021, published in The Global New
Light of Myanmar, 15 February 2021, https:/ /cdn.myanmarseo.com/file/ client-cdn/gnlm/wp-
content/uploads/2021/02/15_Feb_21_gnlm_1.pdf.

5 Penal Code (2016 version), available at: https:/ /www.mlis.gov.mm/lsScPop.do?lawordSn=9506 %20 and on
file with CLD.

6 Criminal Procedure Code, available at:

https:/ /www.mlis.cov.mm/1sScPop.do?lawordSn=10442#ATTLIST 28043 and on file with CLD.
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7 Constitution of Myanmar, section 71, available in English at:

=en.

https:/ /www.constituteproject.org/ constitution/ Myanmar_2008.pdf?lang
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8 The wording is somewhat unclear, but it seems fairly reasonable to assume this is what is meant. The exact
language is: “Whoever causes or hinders the Defence Services personnel and Government employees towards
the Government, disrupts or hinders by any means, those who are carrying out their duties, such a person shall
be punished...”
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? State Administration Council Law 6/2021, note 4, sections 3(a) and 3(b).
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10 This is important as some reporting on charges brought under these provisions has confused the old section
505(a) (now 505(b)), the new 505(a) and 505A (discussed below).

1 This is our interpretation of the provision, although the language is not very clear, at least in the English
version, which reads: “Whoever makes, publishes or circulates any statement, rumour or report - (a) whoever
with intent to cause, or which is likely to cause, a member of the Defence Services or government employees to
deprive affect, hinder, disturb, damage the motivation, discipline, health, conduct upon Government or the
Defence Services and the duty of government employees or members of defence services to being into the
hatred, disobedience, disloyalty; ... shall be punished...”.
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12 State Administration Council Law 6/2021, note 4, section 3(c).

13 Ibid.
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14 UN General Assembly Resolution 217A(I1I), 10 December 1948.

15 UN General Assembly Resolution 2200A (XXI), 16 December 1966, entered into force 23 March 1976.

16 Specifically, the Convention on the Rights of the Child, UN General Assembly Resolution 44/25, 20 November
1989, entered into force 2 September 1990, Convention on the Elimination of Discrimination against Women, UN
General Assembly Resolution 34/180, 18 December 1979, entered into force 2 September 1981, and the
Convention on the Rights of Persons with Disabilities, UN General Assembly Resolution 61/106, 13 December 2006,
entered into force 3 May 2008. Myanmar’s ratification status for these and other international human rights
treaties can be found at https:/ /indicators.ohchr.org/.
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Rights), https:/ /www.corteidh.or.cr/docs/casos/articulos/seriec_177_ing.pdf; and Lohé Issa Konaté v. Burkina

Faso, 5 December 2014, Application No. 004/2013 (African Court on Human and Peoples’ Rights),

context. See, for example, Kimel v. Argentina, 2 May 2008, Series C No. 177 (Inter-American Court of Human
http:/ /www ijrcenter.org/wp-content/uploads/2015/02/Konate-Decision-English.pdf.

September 2011, CCPR/G/CG/ 34, para. 39, https://www?2.ohchr.org/english/bodies/hrc/docs/gc34.pdf.

17UN Human Rights Committee, General Comment No. 34: Article 19: Freedoms of opinion and expression, 12
18 General Comment No. 34, note 17, para. 34 (citing General Comment No. 27).

19 The problem of disproportionate criminal penalties has been extensively considered in the defamation
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20 UN Human Rights Committee, General Comment No. 37 on the right of peaceful assembly (article 21), 17

September 2020, CCPR/C/GC/37, para. 17, https:/ /undocs.org/ CCPR/C/GC/37.

2LICCPR, note 15, Articles 21 and 22(2). One small difference: freedom of association should be “prescribed by

”

“:

law” while for assembly it is “in conformity with the law

22 Report of the UN Special Rapporteur on the Rights to Freedom of Peaceful Assembly and Association,
14 September 2016, paras. 67-71, http://freeassembly.net/wp-content/uploads/2016/10/A.71.385 E.pdf.
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2 International Labour Organization, Convention No. 87, Freedom of Association and Protection of the Right
to Organise Convention, 1948, adopted 9 July 1948, in force 4 July 1950; and International Covenant on Social,
Economic and Cultural Rights, UN General Assembly Resolution 2200A (XXI), 16 December 1966, entered into
force 3 January 1976.

2 Article 4 of ILO Convention No. 87, note 23, provides that workers exercising the rights in the Convention
should “respect the law of the land” but Article 8 provides that the law of the land shall not impair or be
applied to impair the guarantees in the Convention. See also Article 8 of the ICESCR, read in light of Article 4,
which only permits limitations of the rights in the Covenant in a matter compatible with the nature of the right

and for the sole purpose of promoting the general welfare.
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% See General Comment No. 34, note 18, para. 25.

2 Controversial high treason cases have taken place in Myanmar, based on mere general allegations of
supporting armed groups. See Ye Mon, “Aye Maung, Wai Hin Aung Handed 20-Year Sentences for High
Treason”, 19 March 2019, Frontier Myanmar, https://www.frontiermyanmar.net/en/aye-maung-wai-hin-
aung-handed-20-year-sentences-for-high-treason/; and Min Aung Khine, “Rakhine Political Leader Faces High
Treason, Defamation Charges”, 10 September 2018, The Irrawaddy,

https:/ /www.irrawaddy.com/news/burma/rakhine-political-leader-faces-high-treason-defamation-

charges.html.
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27 See, for example, Chavunduka & Choto v. Minister of Home Affairs & Attorney General, 22 May 2000, Judgement
No. S.C. 36/2000, Civil Application No. 156/99 (Supreme Court of Zimbabwe).

2 See, for example, para. 2(a) of the Joint Declaration on Freedom of Expression and “Fake News”,
Disinformation and Propaganda adopted by the UN, OSCE, OAS and African Commission special mandates on
freedom of expression, 3 March 2017, https://www.law-democracy.org/live/wp-
content/uploads/2012/08/17.03.03.Joint-Declaration.PR_.pdf.
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30 See Regina v. Rimmington and Regina v. Goldstein, 2005 UKHL 63, paras. 32-33 (describing the historical basis
for the principle of legal certainty in British common law),

https:/ /www.bailii.org/uk/cases/UKHL/2005/ UKHL_2005_63.html; and A.V. Dicey, Introduction to the Study
of the Law of the Constitution (1885, Indianapolis, Liberty Classics), p. 110 (contrasting the rule of law with
arbitrariness in the law), http:/ /files.libertyfund.org/files /1714 /0125_Bk.pdf.

31 UDHR, note 14, Article 11(2); ICCPR, note 15, Article 15(1); and Convention on the Rights of the Child, note
16, Article 40(2)(a).

32 Case of Veeber v. Estonia (No. 2), 21 January 2003, Application No. 45771/99, para. 31,

http:/ /hudoc.echr.coe.int/fre?i=001-60891.
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3 UN Human Rights Committee, General Comment No. 27 on Freedom of movement (article 12), 1 November
1999, CCPR/C/21/Rev.1/Add.9, para. 14, https://undocs.org/CCPR/C/21/Rev.1/Add.9; and UN Human
Rights Committee, 26 May 2004, CCPR/C/21/Rev.1/Add.13, General Comment No. 31 on the nature of the
general legal obligation imposed on State Parties to the Covenant, para. 6,

https:/ /undocs.org/CCPR/C/21/Rev.1/Add.13.

3 JCCPR, note 15, Article 6(2).

% See OHCHR, Status of Ratification Interactive Dashboard, https://indicators.ohchr.org. Second Optional
Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the death penalty, UN
General Assembly Resolution 44 /128, 15 December 1989, entered into force 11 July 1991,

https:/ /indicators.ohchr.org.

3¢ UDHR, note 14, Article 9, ICCPR, note 15, Article 9.

% UN Human Rights Committee, General Comment No. 35 on Article 9 (Liberty and security of the person), 16
December 2014, CCPR/C/GC/35, paras. 32-33, https:/ /undocs.org/CCPR/C/GC/35; and UN Human Rights
Committee, General Comment No. 32 on Article 14, 23 August 2007, CCPR/C/GC/32, para. 31,

https:/ /undocs.org/CCPR/C/GC/32.
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https://undocs.org/CCPR/C/GC/35
https://undocs.org/CCPR/C/GC/32
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3 JCCPR, note 15, Articles 9(1)-(3).

39 UDHR, note 14, Article 10; ICCPR, note 15, Article 14.

40 For a discussion of the jurisprudence of the UN Working Group on Arbitrary Detention on this question,
see Jared Genser, The UN Working Group on Arbitrary Detention: Commentary and Guide to Practice (2020,
Cambridge University Press, United Kingdom), pp. 234-244, https://www.perseus-strategies.com/wp-
content/uploads/2020/04/Jared-Genser-The-UN-Working-Group-on-Arbitrary-Detention-Cambridge-
University-Press-2019.pdf.

4 UN Standard Minimum Rules for Non-Custodial Measures (The Tokyo Rules), UN General Assembly
Resolution 45/110, 14 December 1990, para. 6.1,

https:/ /www.ohchr.org/documents/ professionalinterest/ tokyorules.pdf; and General Comment No. 35, note

37, para. 34.
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https://www.ohchr.org/documents/professionalinterest/tokyorules.pdf
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42 ]CCPR, note 15, Article 9(3).

4 Hill v. Spain, Communication No. 526/1993, 2 April 1997, para. 12.3,

https:/ /undocs.org/CCPR/C/59/D/526/1993.

4 Grishin v. Russia, 24 October 2012, Application No. 14807/08, para. 142 (European Court of Human Rights),
http:/ /hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-112442&filename=001-112442.pdf.
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45 Penal Code, note 5, section 54 and Criminal Procedure Code, note 6, section 402.
40 Ei Ei Toe Lwin, “The Ultimate Penalty: Debating the Death Sentence”, 12 January 2021, Frontier Myanmar,
https:/ /www.frontiermyanmar.net/en/the-ultimate-penalty-debating-the-death-sentence.
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47 State Administration Council Law No 4/2021, 13 February 2021, https://www.gnlm.com.mm/amendment-
of-law-protecting-the-privacy-and-security-of-the-citizens, https:/ /www.egnlm.com.mm/amendment-of-law-
protecting-the-privacy-and-security-of-the-citizens/; and Law Protecting the Privacy and Security of Citizens, 8
March 2017, as amended 28 August 2020, section 7, English translation available at: https://www.myanmar-
responsiblebusiness.org/pdf/Law-Protecting-Privacy-and-Security-of-Citizens_en_unofficial.pdf.
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48 Martial Law Order 1/2021, 14 March 2021, https://www.gnlm.com.mm/martial-law-order-1-2021/; and
Martial Law Orders 2 and 3/2021, 15 March 2021, https://cdn.myanmarseo.com/file/client-cdn/ gnlm/wp-
content/uploads/2021/03/16_Mar 21 gnlm.pdf. See also the corrigendum, addressing an error in the English
translation, Global New Light of Myanmar, 17 March 2021, p. 3, https:/ /cdn.myanmarseo.com/file/client-
cdn/enlm/wp-content/uploads/2021/03/17_Mar_21_enlm_1.pdf.

4 Al Jazeera, “More Protesters Killed in Myanmar as Military Tightens Grip”, 16 March 2021,

https:/ /www.aljazeera.com/ gallery /2021 /3/16/in-pictures-more-protesters-killed-in-myanmar-as-military-
tightens-grip.

5 We note that, for high treason, the wrong citation is given, listing the Criminal Procedure Code instead
of the Penal Code.
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